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IN THE UNITED STATES DISTRICT COURT ?7&%9
FOR THE NORTHERN DISTRICT OF INDIANA '
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in accordance with the Indiana Rules

of Civil Procedure pursuant to Notice.

Before Annette S. Hyndman
Notary Public, Elkhart County, Indiana

MIDWEST REPORTING
300 North Michigan Street
South Bend, Indiana 46601
(219) 255-3121

CO




10

11

12

13
14
.15
16
17
18
19
20
21
22
23
24

25

APPEARANCES:

‘MR. PETER E. JAFFE

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

Post Office Box 7611

Ben Franklin Station

Washington, D.C. 20044

MR. KURT N. LINDLAND
United States Environmental Protection
Agency '
Region 5: CS-3T
77 West Jackson Boulevard
Chicago, Illinois 60604

On behalf of the Plaintiff;

MR. PIERCE E. CUNNINGHAM
Frost & Jacobs
2500 Central Trust Center
201 East Fifth Street .
Cincinnati, Ohio 45202

On behalf of Penn Central Corp.;

MR. PAUL J. LAMBERT
Bingham, Dana & Gould
Suite 1200
1550 M Street, N.W.
washington, D.C. 20005

On behalf of Conrail;
MR. JAMES V. WOODSMALL
wWwarrick, Weaver & Boyn
Suite 400, Midwest Commerce Building

121 West Franklin Street
Elkhart, Indiana 46516-3284

On behalf of Elkhart Office Machines.
ALSO PRESENT:

Mr. Thomas P. Pendergast, Consolidated
Rail Corporation
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THE DEPOSITION OF
CLAUDE BREWTON

DIRECT EXAMINATION

By Mr. Cunningham ..........cc0uuuoe..

CROSS-EXAMINATION

By Mr. Lambert ..........0 .t iueuenen.

CROSS-EXAMINATION

By Mr. Lindland ................. ..;..

CROSS~EXAMINATION

By Mr. Woodsmall ............. A

REDIRECT EXAMINATION

By Mr. Cunningham .........cc.cccueu...

RECROSS-EXAMINATION

By Mr. Lambert ..... e e et e

EXHIDBITS

DEFENDANT'S

EXhibit 1 .. viiiineeneenneanen
(Affidavit of Claude Brewton)

NOTE: Per instruction of Mr. Cunningham,

Page 4
Page 20
Page 47
Page. 78
Page 84
Pége ;4
MARKED
.Page 8
a copy of

Exhibit 1 was substituted for the marked original,
" which was inadvertently taken from the room.
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CLAUDE BREWTON,
called as a witness by the Defendant, having been
first duly sworﬁ, was examined and testified as
followé:

DIRECT EXAMINATION

BY MR. CUNNINGHAM:

Claude, would vyou state_your name, please.
Claude Brewton, B-r-e-w-t-o-n. o
Yes.
Do you still work for the Elkhart Police
Department?
Yes.
And it's my understanding that you are a Captain of
the Services Division; or at least you were when
yvyou and I talked in February of 1992.
I am.
All right. If you will, tell us briefly about your
railroad background. |

It's my understanding, and correct.me if I'm
wrong, that in 1962, sometime in the spring, you
began to work a; the Elkhért yvard for whét<was
then, as 1 recall, New York Central; is that
correct? |

That's correct.
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And eventually New York Central merged with the

Penn Railroad and later became Penn Central

Railroad, right?

Yes.

Your first job there was as a switch tender in the
tower; is that correct?

I had a couple of locations; but, as a switch
tender, yes.

You also did some switching at the-Oaklénd Avénue
locatioﬁ. |

And then, beginning in '66, 1966, for a
period of about three years until '69, your
position was that of a keypunéh operator.

And those offices were clerical offices
1oc§ted below or someplace near'the tower; is that
right?

Iﬁ part.

Okay. Feel free to say --

I hired out in, I believe, March of '62 as a switch
tender. - And that was for a short period of time.
I'm'not sure how long it was.

And theh I became a clerk. And mostlof the
years that I was there, of the seveh years I was
there, I was a clerk in the hump yard office,

except for that very beginning period of time.
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And then in the middle or so of that period
of time, I spent a year working for the -management
team, traveling the system on behalf of management.

Then I reﬁurned to being a clerk at the vard.
Let's concentrate, if we will, on the period
between 1966-1969.

is it correct that during that period you
were responsible for updating waybills on railway
cars £hat.would come into the Elkhart yard?

No.

wWhat I did Qas -- fhere were various
functions within the office. There's the biil raék
job; there are jobs where you transmit, at that
time, IBM cafd, tape, transmit it to other
locations as to what train makeups were headed
their way.

Two of my primary jobs were -- and then;there
was -- well, two of my primary jobs wére editing
those cardslor making new cards when necessary.
That was one position.

Another position was preparing the hump list.
But at all times you were at the Elkhart yard
betweeh '66 and '69?

Yes.

Tell us a little bit about what the Elkhart yard
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was.
I thiﬁk you spated to me at one time it was a

"Gateway to the West."” What does that mean?-

I was saying that that's what the sign said at the

railroad yard entrance.

It was the Robert Young Yard. And it was

known as the Gateway to the West because it was

a -- I believe probably still is -- a major’
connection between the eastern lines and the
western lines.
Claude, it's my understanding that you read a
newspaper report or account with respect to the use
of carbon tetrachloride at the Elkhart yard and, as
a result of that, became somehow connected with
this case; i; that right?
I would word it differently.
Word it Qhatever way you want.
Sorry.
Go ahead. How did you become --
There had been articles off and on about
groundwater contaminqtion and how.EPA was in the
area checking. And they named a number of
chemicals; one of which was carbon tetrachloride.

| And I knew of a spill thét I had been made

aware of back in the '60s. And I just figured that
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they would find it.

And, over a period Qf time, I'm not sure how
long, but I would say several years, every now and_
then there would bé an article.

And in this one case, they had a plea in the
newspaper for any.information. Because they
apparently hit dead ends, and they -- so they had
asked that anybody with any information'aboﬁf any
possibilities to contact them, even anonymouély.
But they needed the information.

- So I contacted them. I believe it was Jan
Carlson fhat I talked Fo at the EPA in.Chicago. I
think she was my first contact. And I told her who
I was; I didn't do it anonymously. But I told her
what I knew.

As a result pf thét telephone conversation, did you

later, then, sign an affidavit that is dated

~January 2nd, 19907?

Yes, I did.

MR. CUNNINGHAM:.-It would
probably_be a good idea_if we mafked
that as Brewton Exhibit No.ll.
(Defendant's Exhibit 1 marked.)
I'll show you what now has been marked as Brewton

Defendant's Exhibit 1.
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Is thét the affidavit that you éventually
signed for the EPA?
Yes, it 1is.
Can you tell us a little bit about the
circumstances surrounding the signing of that
affidavit? |

First of all, did someone come down and take
this from you in shorthand and then transcfibe it,
or how did that go, Claude?
No. I had had telephqne conversations with a
couple of different people. Ahd I don't know all
the names.

And'then, you khow, I'd have a phone call.

And then maybe it would be some months later, or

whatever, before I'd get another phone call. So

this is spread out over a period of time.

Ahd somgwhére along the line, I was sent an
affidavit concerﬁing this. And it was a case of --
you Know, a lot of it was.the way I would want to
word it. But I preférred to word it otherwise or
this wasn't quite correct or whatever.

So I thought the easiest thing for me to do
would be to sit down and type up my own. And
that's whét this is. Using their format, I typed

this ({indicating).
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Did the EPA -- you can keep that in front of you.

" Did the EPA first send yoﬁ fheir version of
the telephone conversation that you had in
connection with your statement?

They did send me an affidavit. And so that would
be their version, I guess.

Then you modified it, apparently. That original
statement or affidavit was not to your
satisfaction?

That's correct.

Then you conveniently drew your own; is that a fair
summarization?

That's true.

Let's take a iook fpr a moment at Paragraph 4 of
the affidavit. Do you see that?

Yeé;

I'm gbing.to ask you, basically, questions about
things that are within your personal knowledge
rather than things that you may have heard_about.

So it is with that qualification that I'll ask you

. some of these questions.

You'll notice, in the first sentence: "I was
told of an incident on track No. 69 which resulted
in the release of carbon tetrachloride onto the

ground of the rail yard."
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I take it by thaf statemeﬁt that you have né
personal knowledge of any release of carbon
tetrachloride into the ground on track 69 at the
Elkhart vard; 1is that right{ Claude?
Right. I didn't see that happen and waé_never at
fhe location.
And that's why the words "I was told of an
incident" --
Right.
In our discussions before today, I believe I asked
you who it was that may have told you about thaﬁ.
And, corréét me if I'm wrong, you searched your
records and your memory, and you could not recall
who that wa#; is that right?
Right. I can't -- I cannot recall specifically who
first brought that to my attention.

I know that it was a matter of discussion

‘between me and a fellow worker who worked in the

‘same room. But, other than that, I don't Kknow.

So fhat your knowledge of any qlleged spill of
carbon tetrachloride basically is hearsay; is that
right?

MR. LAMBERT: Objection.

MR. LINDLAND: Objection. That

calls for --
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BY MR. CUNNINGHAM:

Q

Well, first of all, let me ask you, as a layperson,
do you iunderstand what hearsay is?
As long as I've been in law enforcement, I'm still
not comfortable with defining_thé terms.

Yet my belief would be it is what I may have
been told compared to what I observed.
And which category does the knowledge or statement
in Paragraph 4 fall into?
Something I wa§ told; soﬁething I did nof observe
occur.
Now, on Paragraph 5, you want to take a look at
this for me for just a minute.
Yes!
With respect to the hole in the tank car, did you
see, first of all, any coliision between two tank
cars yourself?
No.
From what I can see, your personal knowledge is
limited to the large hole in the west end 6f a tank
car that was in the'Elkhért yard at that time; 1is
that right?
Right.
Do you recall when that.was?

What year we're talking about do you mean?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

13

Yes. Or the best you can do there.

I think that if's during the period of 1966 to
1969.. And if I were to have to start digging
through a bunch of material to try to located it,
I would start in 1969. But I cannot specifically
tell you it was 1969.

And if it were 1969, it would have to bé the
first six months -- five months. Because as of
June lst'df that yéar, I left thé railroad to join
the pdlice department.

All right. But as far as any collision between
two cars in the Elkhart yard itself, you havé no
personal knowiedge of that at all{ is that right?
Not in regards to thié incident, no.

Again, anything you would have heard with regard
to the cause of that hole being there was from
someone eise} is that right?

Right.

I was -- it had the same car number on it
as was on a waybill of a car that -- tank car
that had contained carbon tetrachloride, which
was one of several cars, in fact. Which did --
which, from what I had been told, one §f those
cars had been involved in this incident. And

that's why I paid attention to that car with the
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hole in it.
Q Now, with respect to the railroad companies that
had tank cars at the Elkhart yard during those

years, were there numerous companies that would

have tank cars thefe?

A Yes.

Q And that would include such companies as Burlington
Northern, the various -- well, have you -- strike
that.

What were the various cbmﬁaniés that had tank
~cars that you caﬁ recall using the Elkhart yard at
that time?
A A limited number would include SHPX, UTLX, GATX.
MR. LAMBERT: A little bi£ slower,
please.
THE WITNESS: I'm sorry.
A SHPX, UTLX, GATX. And I'm sure that there are some
others.

This particular car was gray in color. Some
are black;'some are gray. Thisnparticular one was
gray,-if fhat matters at ali.

BY MR. CUNNINGHAM:
Q _What's your best recollection as to who owned that
tank car?

A I'm thinking -- I don't know is my answer.
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All right.
But 1 would think that it was SHPX or UTLX. I
can't evenltell you why I think that.
Well, let's aék you another question.

With respect to Penn Central or New York

"Central, would the car have been owned by them?

I don't know who owned the different tank cars. I
donft knoy.if railroads owned those or if chemical
companies owned'thosé..

But you have no specif;c recollection of it being a
Penn Central car?

No.

And when yvou saw the tank car with the hole in it,
you don't recall the day, the hqnth, or the year
precisely; is that correct?

No, I don't.

How did you'learn of the occurrence; do you recall?
Not specifically.

I don't know if it was the.fellow that I was
working with in this smaller room among the larger
offices, if he's the one.who came in and mentioned
it to me, of if perhaps'the.yafdmaéter called it.
down over the speaker, or how I came to learn about
it. |

Now; vyou again have before you the exhibit. Under
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Paragraph 6, are you familiar with that paragraph?
fes.
All right. You notice the word "speculated"” is
used there.

"Embloyees speculated that the tank car
containing_carbbn tetrachloride collided with
another rail car on track No. 69 with such force,
that the east knuckle of the other rail car
penetrated the west end of the tank car."

Why did you use the word speculated?
Because I had no knowledge of anyone having
witnessed the incident occurring.

All.rightﬂ

And that thefe was discussion as to how in the
world that hole could be so high up.

Okay. Did.you e?er go out to the tank car itself
and look on the ground to see if anything had been
spilled? |

No, I never went out there.

Did anyone else, to your knowiedge?

I was told that a switchman discovered this as he
was éoupling up-the tracks. They were preparing
the Streator Santa Fe cars for an outbound train.
Do you know his namé?

No.
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Again, that's why this would bBe speculation; is
that correct?

Right.

The next sentence says, "It was speculated that the

tank éar had not been sufficiently retarded when it
was rolling down the humﬁ‘" |

Again, you have no persbnal knowlédge 6f
whether that is.true or_untrue; is that right?
That's rigﬁt.

And, aiso, you know of no witnesses to the incident
itself; is that right?

That's right. |

I hate-to belébor the poin#, bﬁt I do want to make
the record clear.

You yourself did not see any carbon
tetréchloride go into the gréund, nor did you
witness an accident; is that right?

The accident that we're talking about, i did not

witness. And I've not seen that chemical gé into

"the ground.

And you had no personal knowledge, first of all, if

any carbon tetrachloride went into the ground or

" how much; is that right?

I didn't see any go into the ground.

And you would not have observed, would you, Claude,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18
whether-the tank car that had the hole in it cahe
into -- of your own knowledge -- Elkhart full or
empty; is that right?

A Right. I did not observe it coming in, so I
can't say whether it came in with a hole in it or
not.

Q -So if we were to speculate, which we-hate to do in
these matters,.one-could easily speculate thét
perhaps the tank car that we were talking about.had
been damaged and received a hole in it in
Cleveland, since it was coming in from the East,
and perhaps spiiled whatever was in that tank car
at thét point, and then come in empfy to Elkhart?

MR. LAMBERT: Objection.

MR. LINDLAND: Objection. That
calls for.speculatidﬁ.

MR. CUNNINGHAM: I'm just asking.

Q I meén is that ah equally valid speculation in
accordance with.Qhat.the EPA suggested to you?

MR. LAMBERT: Same.objection.

A They didn't suggest anything to me.

The car would not have -- I mean I don't Kknow
of anybody who saw the damage'occnr to ﬁhe car.

BY MR. CUNNINGHAM:

Q Okay.
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Okay. That car, as I was told, was the one
involved in this incident. And so it stayed in the
vards for a number of days or maybe even two or
three weeks. I'm not sure.. Because it was not fit
to travel in its condition, apparently;

S0 I -- if it had occurred elsewhere, I dbn't
think théy wbuld have sent it to us. They wouldn't
knowingly have sent it to us.

I guess a more direct question might be: You can't
say, can you, ‘one wéy or the other if the damage to
the cér could have occurred before it reachéd
Elkhart of your own personal knowledge, can you?
"MR. LINDLAND: Objection.
THE WITNESS: What am I going
to --
MR. LINDLAND: You can still
answer. It's just for the record.
THE WITNESS; I see.
Right. I don't know where that damage occurred by'

my own direct knowledge.

BY MR. CUNNINGHAM:

Q

And you don't know, do you, whether the person who
told you about this knew for a fact that it
happened in Elkhart or not, do you?

No, I don't.
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It's my undersfanding that you did not leéve the
inside of the building where you wefe when you
observed the hole in the tank car; is that right?
That's true..
So that you would not.héve had an'opportunity to
éet close enough to detect any odor, such as carbon
tetrachloride, would yoﬁ?
True.
And you don't know anybody who did, do you?
I don't know who did. |
MR. CUNNINGHAM: Okay. I think
that's all I have.
MR. LAMBERT:. My turn. If
you'll try to move back a little bit,
it would be good to keep the reporter
between us so that we don't cut her
out.

CROSS-EXAMINATION

BY MR. LAMBERT:

Q

My name 1is Péul Lambert;. 1 represent_Conrail,

\
which took over the yard in 1976. Mr. Cunningham
represents Penn Central, who operafed the yard
prior to that time.

What I'd like you to do is answer some

questions in your own words, rather than Mr.
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Cunningham's wofds, describing hdw ~- from the
beginning, about how the incident first occurred.

In other words, what .was ﬁhe first thing that
you learned; and fhen, sequeﬁtially, what were the
subsequent deveiopments in what you learned or what
you heard with respect to this tank car.

Starting at the beginning, what was the first
thing you heard with respect to an ihcident
involving a tank car?

I'don't know -—.
MR..CUNNINGHAM: Wait a minute.

Objection as to thé characterization

of the withess' testimdny as being

other fhan his own.

" We all heard what he said here.

MR. LAMBERT: We heard a series
of leading quéstions.

What I'd like to do is have the
witness use his own words to describé
the facts.

MR. CUNNINGHAM: That's fine.
wé think we've had that, but go -
ahead.

MR. LAMBERT: We'll see.

MR. CUNNINGHAM: Okay.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BY MR. LAMBERT:

Q

What was the first that you'learned? What was the
beginning o% the story? . |

Okay. It was sometime, I believe, during the
midnight shift -- I think that's the shift I was
working at the time -- that I was téld by

someone -- I'm not sure whom -- that an accident
had occurred on track 69.

Was this information of the sort that would

typically be brought to your attention because of

" knowing it was part of Your job or was it simply

gossip?
My job had nothing to do with the west end, which
is.where track 69.is.

My job at that time involveé.preparing the
hump list. My coworker was the classification
clerk who marked on the waybill the gréuping-and
the track it was to go to and that sprt of thing.
wés it sométhing that your co-elerk would need to
know or be-expectéd to know as part of.his job and
nothing fhat you would be required to know as part
I4

of yvour job?

We wouldn't be required to be told about it due to

22

our jobs. Like a yardmaster or a trainmaster might

need to be notified. We didn't need to be
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notified.
wWwhat happened next?
I don't know exactly what happened. All I know
is I was told that thére had been an accident on
track 69 and that a switchhan had.been coupling
up the tracks and -- to prepare those tracks for

an outbound'train that had come across it. And he

'seen an accident had oécurred and had run from the

area.

That's all I recall about that part.

Was' carbon tetrachloridé mentioned at the time that
you first heard of the incident?

There was discussion about what wa$ in the car.

And I don't know if I was told that it was carbon
tetraéhloride or if, when I looked at the waybill,
I saw it was carbon tetrachloride.

Andli, you know -- I didn't know what carbon
tétrachloride was} and I really don't know that
much about it today.

What happened next after that?

You refefred to looking at the waybill; you
referred to seeing the.car or seeing a.car with a
hole in it.

what was the next step?

I saw thé car with the hole in it at some
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subséquent date. i don't know if it was one, two,
three, four days later.

But I saw the tank car being humped. Because
after that incident, well, then the car apparently
was taken to the repair track.

And every so many. days they wnuld hump'thé
repair tfack. The cars that were now oknyed, ready
to go, would be switched out to their track so they
cquld make an outbound train and be on theif way.

The othéré.were returned to tne repair track.
And that one stayed for a while.

Could you just give us a littie bit more detail
about that. Because we're creating a record that
is going to be read by, perhaps, people who won't
have much of an understanding of how the vard
operated.

When you're talking about humping in
connection with the repair track, would you put
that into layman's terms?

By humping cars?

What wés happening to the car.

Okay. The cars come into a receiving yvard, and
that's located at the east end of the yard.

And then most of those tracks funnel into the

single track, which puts them on a mound of earth
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which.is known as the hump.

And there is the hump yard office that T
worked in on one side of that track. And on top
of that building was a tower which, at one level,
had the yardmaster at the highest level, had the
trainmaster.

On the other side of the hump track, the
track going across that mound of earth, was a
small building which was used by the switchmen.
And they had the switches by which we could
automatically designate which track a car that was
going down the hill -- whiéh track that Qould go
into.

As it went into what was called the classification
yvard?

Right, the classification yvard.

car on track 69, and if the car needed to be
repaired, what, under the normal practice, would
have happened to that car? Where would it have
jgone?

I wou;d expect it to go to the repair track, which
is the track, one or more tracks, that Qould hold
the cars, rail cars, that wére deemed not fit for

travel.

25

- Now, if there had been an incident involving a tank
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Could it get there without going over the hump?
Yes.
Now, when you talked about seeing a car with a
hole in it going over the hump -- let me -- 1
don't want to do what I accused Mr. Cunningham of
doing.

Did you see a car with a hole in it going
over‘the hump?
Yes.
If there had been an incident on track 69, and if
the car had gone té the repair shop, how 1s it that
you would see a'car with -- that car with a hole in
it going over the hump?
Okay. Our yard, class yard, and the hump in
between (indiéating). And out at the west end, in
the area of the classification yard, is the repair
track, okéy?

So there are other tracks by which, as

they're going to_hUmp them, just -- usually just

have an engine br;hg them around;'bypass the hump,
and then shove them over. Then they'd go back weét
again.

We cah look at the map to do this, but I think we
can do it in words too.

The classification yard is to the west of the
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hump?
Yes.
And the repair track.is also to the west of the
hump? |
Yes.
So if g car has been damaged inuthe classification
yard and then gone to the repair shop --
Yes.
-- the car repair shop, in ordef to Qeﬁ back o;er
the hump again,'it would.have had to travel to the’
east? |
Yes.
And then been turned around, énd then, going over
the hump, it would be going wesﬁ again?
Yes.
Is that correct?
Yes.
Now, yhen you testified befofe that you saQ a car
with a hole in it gping over the hump, can you
pinboint the time in relatiohship to when you heard .
of this alleged incident any closer than yithin
two, tﬁrée{ four, days?

I can't rémember what number of days.. But
was it Qithin some period of days thereafter?

Repeat that, please.
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How long after you heard of the incident occurring
On.track 69 did you see the cér with the hole in
it?
I don't know if it was, you know, two to three
days; or it couid have éven been the ne;t day., but
I doubt it.
It had a hole in it at the time that you éaw it?
Yes.
How.big was the hole?
Large, very large.
Can you give us some idea of.how large is "very
large"?
Oh, if memory serves me correctly,'I'd say it was

probably about that large (indicating).

-It was a round-shaped hole, roughly round-shaped?

It was like a giant fist had punched through'
(indicating).
When you held your hands up before; were they about
two to three feet apart?
I'd say they are (indicatihg).
Okay. HOQ high off the ground was the hole?
I don't know.

© But, with a tank car, you have the frame and
you have this enélosed cylinder sitting on top of

that.
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And it was in the -- I wouldn't say the

middle, but somewhat below the middle to lower part

_of the tank car that the hole was in, the west end

of it.
Where was.it in relationship to the couple that
would 1ink one car to the next?
Weil, the hble was, as far as from left to right,
it was pretty well centered.’

It would be in keeping, as far as I'm
concerned, with the -- how it would line up with
the knuékle of another car.

I thought that was plausible. Except it had

to be some tremendous impact.

So the.hole was towards the center of the cylinder;
is that correct? In other words, it wasn't to tﬁe
left or the right?

Right.

Let me give you back your affidavit.

Under your signature oﬁ the third page, it
asks you to draw a cross?section of the back of the
tank car and show where the hole was.

That being the bottom of it (indicating), my
estimation.would be that it was, like, in this area
right here (indicating).

Okay. Where is the couple that -- the hole is the
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round thing that you've jﬁst drawn.
Where is thé couple?
A Well, the coupling on that car, I would think,
would be down in this aréa (indicating) .
Q Okay. So it was above the coupletlabove the

knuckle?

A Yes.

Q Was it in the west or the east end of thé.tank car,
the hole?

A The hole was in the west end.

Q 8o that would mean that if the -- the theory that

the puncture was caused by the tank car running
into a knuckle, that means the exposed knucklé.
would have been on a car that had already been
huﬁped.

And then the front paft of the ténk car that
had the:hypothetical carboﬁ tetrachloridé in it
would have hit that.

_MR; CUNNINGHAM: Objection.
That's a question? |
BY MR. LAMBERT:
Q Did you understand it?
A I understand that.
And the speculation was that it had struck

the knuckle of the car that was already on the
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track.
The location of the hole that you saw was
consistent with that theory?
As far as location left to right.

The fact that it wgs so high above -- I
can't tell you how high -- but so high above a
knuckle, yéu know, further spééulation was that it

had to be a tremendous impact for the car to

(indicating) apparently hit and then go up and

drive forward, then still get it, and then come
back down.
MR. CUNNINGHAM: Move to strike
the answer. That is based on

speculation.

BY MR. LAMBERT:

Q

You said that the car that you saw with the hole in
i; was gray; 1is that right?.

Gray or silver. It was gray compared to those that
are black, iet's put it that way. |

You also said that you looked at a wéybili; is that
corregt?

Yes.

Did you iook at the waybill before or after you saw
the car?

I saw the waybill the night of the incident and
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prior to ever seeing the car;
How did you happen to 1bok at the waYbill?
I wenf out to the bill rack and ldoked at it.
How did you know which waybill to look at?
I was told that tank cars that.were on track 69 had
been involved in the accident.
How did that help you select a particular waybill
to look at?
Because I was told that there were three tank cars
that weighed in excess of 200,000 pounds. ' And I
looked, and there were those three-tank cars in
that batch.
For track 69?
Right.
What information is on a waybill? What information
was on waybills of the sort that you looked at in
1969 -- or looked at at this time? |
Well, in general, wayﬁills -- to describe a
yaybill, if you were to take an 8 1/2 by 11 sheet
of paper and fold it iongways, like so

(indicating), well, then the front of the waybill

would have the car number on it, the routing, who

it was going to, and what was in it.
Whereas the rear éf the waybill would have

where the car was -- had originated, what company




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
was shipping it, and shipping charges, weights,
things such as that.

When you went td the rack that night to look at the
waybills, did you look at the waybills ;- how did
vou decide which waybills to look at?
Based on the weight.

And perhaps -- and, for all I know or don't
kKnow, they mgy have been the only tank cafs.in the

batch.

" What information --

MR. CUNNINGHAM: Objection to

anything he doesn't Kknow about.

BY MR. LAMBERT:

Q

wWwhat information did you see on the waybills with

respect to tank cars on track 69 that night?

" What did I see?

What information did you see on the waybills?

At least one of those, the one that I later saw

that had the hole in it, one or more of those three

had carbdh tetrachloride in it..

And they were routed to Streator, to the
Santa Fé Railroad.
Could you explain the routing part of your ansﬁer?
On the waybills, the routing would include

information such as our railroad's name and perhaps
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followed by Chicago, C & NW, which is the name of
another railroad. And we would know, then, to send
that car to Chicago to be handed over to the C & NW
railroad.

In this particular case, it was from our:
railroad to Streator, which is Streator, Illinois,
S—t—r—e—éLt—o-r, to be given to the ATSF, more
commonly known as the Santa Fe Railroad.

Had you, that night, heard any prior reference to
Streator, Illinois in connection with this.
incident?

No. It's just that tréck 69 was the Streator Santa
Fe track.

Is thefe information on.the waybill that permits.
you to link the information on the waybill with.a
particulat car?

The car number.

Would you explain what a car number is for the

'uninitiated who don't know about railroads?

Just like a taxicab may have its own information
number on it, or you may see a semitrailer going
down the street with a number on it, or a police'
car has its car number on it..

All.railroad cars have é numbef to identify

them that begins with the name of the railroad
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which owns the car followed by a series of numbers.
I believe the most numbers I've ever seen was

six.

When you looked at the waybills, did you see a car

number for a car or cars that contained carbon

tetrachloride?

Yes, I d4id.

When, in relationship to the time that you iooked

at the waybills, was it that you saw the car with

the holé in it?

i saw the waybill the night of the incident.
Whereas I don't know how long after that that

I saw -- it was during another shift that I was

working 'on a subsequent day.. I don't kndw if it

was one, two, three, four days later that I saw the

tank car.

Did the tank car that you saw have a number on it?

Yes, it did.'

Did that number bear any relationship to any of the

numbers that YOd saw on the waybills the night of
the alleged incident?

It matched up with one of those.

Did it match up with one of those that contained

carbon tetrachloride?

Yes.
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Could you explain the procedure for the preparation

of waybills; who prepared them?

Waybills are generally, to.mi.knowledgej are
prepared by clerks in the.freight offices of the
railroad.

Dufing the one year that I was away from.the
Elkhart vard, 6ne of my primary responsibilities
waé to go to’tﬁe various freight offices and train
those clerks on the preparation of.thé waybills in
such a wéy that they could be entered into the
computer, which was a néw thing at the time.

Aﬁd so it would be the cierks in}the freight
offices who would prepare those.

With resﬁectlto the particular waybill thaf dealt

with the tanker that contained carbon

tetrachloride, where, physically, was that Qaybill

preparéd?

I could only assume that it was prepared at the
point of érigin; And I don't know where that was. .
How does it get to Elkhart?

The conductor of the trains -- at least in.those
days, the conductor of the traihs would have the
waybills in a stack with rubber bands around them
and so on.

He would have a waybill or some kind of card
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for every car in his train. And then when he'd

. get to his destination, he would hand those over

to the clerks.
Because then, as the cars were distributed

to make up other trains, then the waybill would

accompany the car, and more stacks would be made

up.
So in tﬁe case df a tank coming into Elkhart from
the.East, there would be a conductor who would have
waybills with him that he would provide_to the
Elkhart people?
Yes.
Was this the nofhal practice that. was followed at
the time that you worked at the Elkhart yard in the
1960s?
Yes.
And am I correct in understénding that the waybill
was prepared by the buyer on behélf of the company
that was shipping the material that was in the
car?

In other words,'it was prepared by someoﬁe
who knew what was in it?
I really don't know that, but I would expect that
to be the case.

That was the operating assumption that railroads
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made at the time; 1s that correct?

I mean if it said coal, you expected to seé coal
there, not corn.

Okay. Under the procedures that were in effect
back in the late 1960s, would Elkhart have
retained a copy of the waybill fqr that particqlar
shipmeﬁt, or would that Qaybill have moved on with
the car?

Normally, there would be no need to keep a copy of
a waybill. And I don't know that any were kebt;
When you worked there in the '60s, was there any

procedure that you were aware of that pertained to

-maintaining some sort of record of incidents

involving the spillage of either derailments or
spillage_of cars of the sort that this incident may
ha?e involvgd?
I don't know about what procedure may have been in
effect.

You know, I just vaguely recéll; I think,
that there was a telephdne number.in case you had a
gquestion or an emergehcy or whate#er involving
chemicals to call this number. Perhaps.that Wés
posted.

But what I, as ah employee in my position,

would have been expected to have done is, if I had
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a problem -- thch I'm not'probably going to have
one in the office -- but just.nopify the yardmaster .
or trainmaster, and they would take care of that.
kind of thing.
S0 they would have the knowledge what the

procedures should be.

‘You mentioned that you were privy to discussions

that involved speculation as to how this incident
could have occurred; is that correct?
MR. CUNNINGHAM: Objection to
anything that may call for
speculation, Mr. Brewton.
MR. LAMBERT: IWell, let me just
take another stab at the question
here.
Did you testify that you were privy to discussions
thaf involved th this incident might have
occurred?
Right. I took part in such discussions.
I take it you don't remember the names of any of
the people who participated?
Only my coworker'that night, David Cole, who -- I
don't know directly, but someone told me that he's
deceased. |

Do you remember, if not the.némes, at least the
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bositions of any of the other people who

participated in the discussion with you?

No.

You said that if you were going to try to.work
back through files to try to asqertain when this
incident occurred, you would start with 1969?

Yes.

wWhy so?

Because the supervisor of the clerical staff,

who was there at the time when I left in June of
'69, was the supervisor at the time that this
occurred. I can't tell vyou whét his name is. But
he was the supervisor of'yard procedures at that
time.

Okay.

That was his title, supervisor of yard procedures.
Was there anything going on in your life or going
on in the world at the time that allows vyou to fix
the date of this incident any firmer than you've
fixed it so far?

No.

At the time that you wére there, were any records
maintained that you know of thét one could have
searched or could search for some mention of this

incident?
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I don't know what records the railroéd commonly
retainea.

You know, there was a clerk, I think, who:
dealt primarily wifh the repair track, trying to
keep those -- that straightened ocut from the
clerical view.

And then and I don't know what records they'

might have down there.

You mentioned that Streator, Illinois -- strike
thatT

You mentioned that track 69 was'used for
Streator, Illinois cars?

Right! Streator Santa Fe.
Streator Sanfa Fe.

Was there any other track besides 69 that was
used_for Streator Santa Fe cars?
Not normally.

It's not that you couldn't use another track
for a particular grouping. It's just that normally
track 1 was for a particular -- and track 2; track
3, tfack 4, and so on.

And there were eight or ﬁine tracks to a
group. You'd have eight or nine groups -- you had
72 tracks.

So, perhaps, if you had a lot of Streator
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Santa Fes or C & NWs or whatever they are, Rock
Islands, if you had a lot of those, and maybe
anothef track was really virtually hnused, go ahead
and use it now. Because you're going to soon get
things baék to their normal situation.

So I sﬁppose that they could have used
another tréck ét some time, but normally not.
Normally 1t would be track 69?.

Right. Normally that would give them ample rbom to
work with.

I'm not sure if I asked you this question or not,
but whén vou looked at tﬁe waybill the night 6f the
incident, the waybill'reférred to Streator Santa
Fe?

Yes. | )

Do you ever recall seeing a letter from Penn

Central to a company associated with the car

involved in this incident?
I saw a letter within a couplelof weeks of the
incident.that was to the same company. Now, 1
don't know if if was as a direct result of this
incident. I thought that it probably was.

But it was to.that same company, telling them
that they needed to change the beveling on the

wheels in some manner because -- to make them be
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able to be retarded more easily.
Why is it important that they be retarded at some
particular level or some particular degree%
It's my understanding at the time that, as the cars
were cut loose to roll down that hump under their
own power, there were retarders along the way.
They had a master retarder; then they had other
retarders 1 guess.

And the retarders would squeeze the wheels of
the car as it was rolling down the hump so that it
would slow the car sufficiently so that by the time
it got to its destination, it would hit any other
car that was on the track at no mofe than a couple
miles an hour.

That would take into account weather
conditions, you know, wind,ldiréction of wind,
speed of wind, the weight.of the car, which track
it was going'to, how many cars wefe already on that
track, and thaf sort of thing.

So they would know whether they needed to

retard that more or less, depending upon how far it
would travei before it woﬁld come in contact with
another car.

what would happen if the car was not retarded to

the speeds that were typically used?
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In my opinion =-- because that was really outside
of my area. But my opinion is it would be a
matter of -- that it would strike at greater than

two miles an hour and then more readily risk

‘damage to the contents of the car or perhaps the

~car itself.

MR. CUNNINGHAM: Move to strike

the answer. It pertains to opinions.

BY MR. LAMBERT:

Q

Back to the letter that you saw; who sent the
letter?

I don't remember.

I doﬁ't mean individually, but was it on a
letterhead?

It was from our railroad to that company) but I
don't know who sent it.

Mf guess would be it was the terminal
supefintendent_or the trainmaster, but I don't
know.

-MR. CUNNINGHAM: Move to étrike
the answer. It obviously contains
guessing.

'MR. JAFFE: I would appreciate
it if you would let him answer before

you object.
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the question and answer read. |

{Record read.)

MR. CUNNINGHAM: Let me just --
maybe this will shorten the procéss.

Claude, when you are testifying,
you can't gqguess. You've gof to only
testify as to things you know, okay?
Maybe --

MR. LAMBERT: I don't mean to
prolqng this, but it was on letterhead
of Penn Central?

MR. CUNNINGHAM: He said he
didn't Kknow.

MR. LAMBERT: No, he didn't
say -- he said he knew whose
letterhead it‘was on. He didn't know
who signed the letter.

MR. JAFFE: Why don't we --

MR. LAMBERT: Let's ask him the
question: Was the letter written on
letterhead?

THE WITNESS: I really don't
know. |

I recall seeing a letter.

45
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Whether it was due to a letterhead or.
who'sighed it or whatever, I knew it
was from our railroad.
;And-I always get this mixed up,
whether it's Penn Central or Conrail.
MR. LAMBERT: If it was before
1976, it was not Conrailts.
MR. CUNNINGHAM: That's-testimony;
So, anyhow, it was sent from our company or a
representative of our compaﬁy tolthe éompany that

had that tank car.

. BY MR. LAMBERT:

It was the same company whose name appeared on the

waybill?

Right. As far as the prefix'to the car.

Did it refer to the incident?

No, it didn't.

What did it say with respect to the wheels of the
cars?

All I recall is that.there was something mentioned
about wanting them to change the BeQeling of the.
wheels so.they could -- it could be retarded‘more
readily or something like that. \

MR. LAMBERT: Thank you. I

have nothing further.

46
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MR. JAFFE: If you don't mind
just giving us one moment.
(Recess taken.)

CROSS-EXAMINATION

BY MR. LINDLAND:

Q

Mr. Brewton, my name 1is Kurt'Lindland. I'm an
attorney with the United States Environméntal
Pfotection Agency. I just have a few questions for
you.

First of all, you referred to this tank car,
and it's in your affidavit you referred to a fank
car as weighing 200,000 pounds, according to the
waybill. |
Or more.

Or more. pr much does an empty tank car weigh; do
you know? | | |
No, I don't. I could guess is all.

Does it weigh more or less. than 200,000 pounds?
Less.

Does it weigh half as much or approximately.how
much does it weigh; do you think?

I think -- I would guess that it would weigh around
60- or 70-some thousand pounds.

60- or 70,0007

That's just a guess.
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And the weighf that was on the waybill, that said
200,000 pounds; correct?
Or more. I don’'t know what the specific amount
was. I know.it was more.
Was that car weighed béfore'or after the spill?
It was weighed after, I'm sure of.

And when I say-mbre, that's based.upon what
the'waybill indicated. Somebody had typed it on

the waybill at some earlier place; probably at the

"place of origin.

So the weight is recorded on the waybill at the
place of ofigin, rjght?

Right. ~ That one was, would be my guess.

And that was recorded at 200,000 pounds?

No. Let's start again.

On the back of the w;ybill, you have
information concerning the origin of the car. And
that sométimes includes the.charges for shippin§
and it sometimes includes the weight.

And with éome.commodities, I would think that
the weight has something tb do with what the

charges are.

In this particular case, I know that the

'weight was in excess of 200,000 pounds. But

whether it was 299,000 or. whether it was 219,000
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pounds, I don't know.

But that was already recorded on the back of
the waybill by whoever typed it up.
So prior to coming into the vyard, that car weighed
more than 200,000 pounds?
Yes. |
You mentioned that your job was bésiqally confined
to the building where the clerk -- a departmeﬁt
was?

Yes.

- Was your job to check for spills?

No.

was it your job £o sténd out by the tracks and seé
that the car§ are coupled properly?

No.

So there would be no reason for you to be out on
the tracks to check for spills or check that the

cars are properly coupled?

- No.

Was there ever a time when you worked at the rail
vard that you witnessed another accident?

Yes.

And what accident was that?

That was some hoppers jumped the track, hoppef

cars. Those are the ones that you normally would
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expect to see coal or some of the materials such as

that. And they jumped the track.

How did they.jump the track; do you Know?

I don'f know what happened. But someone yelled
"Look," and it was sort of like in slow motion.
You saw them.kind of doing théir thing
(indicating).

"Doing their thing," you mean --

Meaning --

-- coming off fhe track?

Leaving the tracks and kind of going this way and
that way (indicating).

Now, does this happen on a regular basis?

No.

But approximately how often would you say cars

either jump the tracks or otherwise are in

accidents out there?

I really couldn't answer that.

As far as major accidents, those were very

few and far between. You.know, I can think of one
fatality in the yard while I was there. There may
have been another one, bUt that's the only one I
can remember.

And every now and then you'd have a car that

would jump -- just be off the track. It was not a
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big thing; not a lot of_damage.
But as far as tearing ahyﬁhing up or blocking
things for a period of time, that was not often.

Very seldom.

Q When you say "not a lot of damage," just so we know

what a lot of damage is, would you say that this
éécident'that'we're referring to with the tank car
and the hole would be a lot of damage?'
MR. CUNNINGHAM: Objection,
unless we can have some definition as
to "a Iot of damage."

BY MR. LINDLAND:

Q In your opinion, was there a lot of damage?
A There was severe damage to the car. It couldn't be
utilized until it was repaired. I don't know how

much that would cost.

But what I was referring to is the car that
simply jumped the track. And it's just simply a
matter of putting it back on the tfack and it
goes on its way, compared to a car that maybe the
wheels get knocked off away from the rest of tﬁe
car and tear up ties and rail and that sort of
thing.

To me, that's a lot of damage.

Q Okay. I mean it sounds like you've heard of a lot
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of accidents out thefe. Not a 1§t, but you've
heard of other accidents other fhan this one; that
is the car -- or the tanker car that has a hole in
it.

That was unique in itself.
But as far as a car being off the rail, that

would not be so remarkable. But-1I wouldn't say

‘that there was a lot of accidents out there.

Was it unusual for you to hear about this car that
collided with the other one and spilled carbon
tetrachloride?

I don't think that was unusual --

Because it was --

-- to 5e told or --

Why don't you think that's unusual?

Something that's going on in the yafd, just 1like
with anY other gossip or what's happening ih our
world, you know, that was part of it.

When you saw that car being huwped again that had
the hole in it,.would you say that that car was fit
for traveling with the hole in it?

I wouldn't have any_backgroﬁnd to be able to
detérﬁine that.

Have you éver seen --

1 saQ the car rolling across on the tracks well
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enough.

I would say that there had to be some.concern
about the conﬁents-that were remaining in the
car --
Did you see --
-~ before shipment.
Did you sée.any contents in that car?
No.
Have you ever seen a car that was.being used for
transporfatidn that came into the yard or that was
going out of the yard with a hole like that in it?
No.
So it's hot the normal practice to use cars with
holes in them?
No.
Do you know'of anyone élse who may have heard about
this spill?
My coworker that night. I'm sure there are a
number of people. I don't have any names, but I'm
sure there are a number of people that are aware of
this particular incident.

You mentioned that the yérdmaster may have

- broadcast this over a loudspeaker.

Where would that loudspeaker have carried?

In other words, what parts of the yard would have
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been hooked up to that system?

IWe had, in our small offiqe, a speaker bvahich we

could talk to_ﬁhe yvyardmaster.

And there were others of those -- actually,
there were spgakers throughout the yard where a
switchmén could indicate that they wanted to talk
to the vardmaster.

But this was a -- this was not part of that
system. But there were a few of those speakers.
Did vou hear of any sort of contingency plans or
any actions that were taken because of this spill; .
for example, the yardmaster discussing --

No. |

-- how they weré going to reroute or --
No. |

-- anything like that?

Did you speak to anyone prior to this
deposition? |
About the deposition?

About this déposition, right.

Oh, sure.

Who did you speak to?

My secretary, my wife, my brother, the chief's.
secretafy. |

Did you speak to anybody sitting at this table?
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has been present before.
And what was the substance Qf yoﬁr conversation
with Mr. Cunnihgham?
He took a sworn statement.

Actuaily, I had been subpoenaed at one time
or another to appear at another attorney's office

in regards -- I think it was maybe for, to my way

of thinking, a deposition. Perhaps not.

In any case, that didn't take place. And it

was not all that long after that I was contacted by

Mr. Cunningham's office.

And I just kind of thought, Well, okay. It's

still in regards to the other. And rather than

- make them jump through the hoop of getting another

subpoena, sure, I'll be there.

Because 1've just made it a practice within
my career not to appear without a subpoena. I
don't.mind appearing, but it feqhires-a subpoena.
Was your discusgion then - at your sworn statement
with Mr. Cunningham, was the substance of that
related to this spill?
Yes.
And were the questions he asked then similar to the

ones he asked today?
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Yes.

Were they identical?

1 don't know how you would refer to identical --

Did he ask you -- okay.
Expept being exactly the same.
Did he ask you anything then that he didn't ask you
today?
Not that I recall.

In fact, I think he's got the copy of it
here. I think.I saw 1it. |
What exactly is a keypunch operétor at the rail
vard? |
Remember the IBM'cardS that had thé little holes in
them?
Uh-huh.
Okay. Those cards were used to transmit the data
from one locétion to another. And so inside that
waybill was an IBM card that had a card number,
an ébﬁreviation of the company name of the piace
where the car was going to and of the contents and
so on.

And:so sometimes that infOrmation was wrong

in some way. Maybe somebody out East didn't Kknow

" that, you know, we don't connect with Santa Fe

Railroad at Chicago. We're going to connect with
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" them at Streator.

So I would make up another card and change it-

to Streator Santa Fe. Or maybe it was incorrect in

some way; I would correct it.

"How is that related to the hump list?

Okay. That that I just described was one job that
I primarily did. |

The hump iist job was where you had the
classification clerk marking on the waybill the
track and grouping and so on that was supposed to
be indicated on the hump 1list.

Then, in my job, I just merely keypunched
that and made IBM cards for each cér showing the

car number and so on, made a tape, transmitted that

_tapé to that little building that had the switchman

in it.

The yardmaster got a coby, I think the
trainmaster probably got a copy. So when they'd
say, Okay, hump track 12, then they'd bring 12 up
and they'd have that list to go by fo know that
this car goes to track 12 and this car goes to 44
and this car goes to 36. And that's whét they
would switch off of.

Would they ever arrange those cars such that a type

of material would be lined up together; in other
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words, send three tanker cars together and then put

‘the hopper cars kind of in a segment? Or was it

more sporadic?

It was more sporadic. You mean as far as the

origin and so on?

Right.
It was more sporadic. Because they didn't usually

care -- I don't think they usually cared what kind

" of car was there. It's just a matter of the

grouping.

Now, the only time I know of that it
mattered, maybe, what kind of car was wheré in a
train was perhaps they'd want to keep something
that gas particularly dangerous away from the crew,
at the head or the rear end of the train, and put
it up further in so if anything happened, it was

away from the crew.

'How long are those records kept?

By "those records," I'm referring to the hump
list.

I don't know if they were kept at all.

Do you know who does?

No. Well, I would think that the trainmaster or
yvyardmaster would know that.

I would imagine that the humping office has
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some kind of list yet today. They would be able to
tell you if they keep any of that stuff.
I1'd like to refer to your affidavit that's been
marked as Defendant's Exhibit No. 1, I believe.
I'm handing you that exhibit.

Have you seen this.document before?
Yes.
Could you pléase describe that document?
It's a -- it depicts the Conrail yafd in Elkhart,
Indiana.
Is’it a mab of the vyard?
Yes.
Would you please place an "X" with this blue pen
that I'm hanaing you approximately where the spill
occurred. |
Okay. I really aon't Know where on track 69 the
spill oécufred.

And I'm not -- seems like I tried to count
these up before, and maybe we did this when we
talked before. I don't know if this map is really

exact.

You don't need to count to see if there's 69 tracks

on there. But, roughly, whereabouts did --
What I'm thinking is that with No. 2 being the hump

tower --
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Okay? Knowing how the tracks were numbered, then I

would think that track 69 would have to be

approximately right about here (indicating). But I

don't quite buy that.
But, anvhow, it's in this location

(indicating).

But the exact location of the spill you're not sure

of?
No, I don't know where it was.
How long.does that track run; does that basically
run to the end of the yard or -- |
No. It runs -- no. This is juét about lined up
just about right. I'd Say between three and four
thousand feet, looking at this map.
Okay. That's based on thg scale<on the map?
Right.

(Mr. Jaffe and Mr. Lindland confer.)

How do ybu know that's track 69 as opposed to

another track? : /

Okay. As you can see, there are -- coming down off

the hump, you have a group of tracks (indicating).

I see that.

See? This is a group; that's a group (indicating),

okay?
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There wefe eight or nine tracks having eight
or nine -- either eight or nine groups -- excuse
me. Eight or nine groups having each eight or nine
tracks, sets of tracké. So that makes your 72
tracks.

So that's why I was trying to count, like,
maybe one, two, three, four, five, six,.seven,
eight.

Now, if there were nine tracks here, fhen
that would be tréck 72. TIf there were nine
groups --

Right.

-- that would be track 72. But you don't even see
that there are eight or nine tracks in any of these
grbups.

But the tracks are numbered séquentially starting
with the-north end of the classification yard going

south?

Okay. Again, when you saw the tank car being

humped after it had the hole in it, you don't

remember seeing any material in that tank car?

I would not have been -- no, I did not see any
material in the car. I wouldn't have been'in that

position.

|
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If there was material still in the tank car, what
would haye happened tq you .it; do you know?
No. |
So your direct knowledge is that there was a car
that-weighed.ZO0,00Q pounds that had carbon
tetrachloride in it that later had a hole in it; is
that'trﬁe?
My knowledge is based upon the'dafa on tﬁe waybill.
Right..
Not by what I otherwise observed. .

I mean the waybill said that that car had
200-some thpusand pounds of carbon tetrachloride in
it.

Was there ever a time when a car would have more
weight in it than a waybill said it would?

That wouldn't surprise me. I can think of some
cases yhere the weight could change.

And what cases are you thinking of?

well, first of all, you could havé.estimates.
Perhaps -- here wé go with more speculation.

Perhaps it wquld be an agreement between the
companies that we khow that the car is go?ng to be
approximately this, and this is what we're going to
charge ber car. So that weight wouldn't have to be

exact.
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Or perhapé you could.haVe a carload of grain
or flour or anything like that and have that
spilling out onto the grouﬁd; And that was not
uncommon. |
Would that normally occur with a tanker full of
cérﬁon tetrachloride?

No. 'I don't know about tank cars. I wouldn't -- I
would think it would be more common with thése
grain cars. That's what I mean. So where ?ou
would have less weight than what the waybill
showed.

Okay.

Or if you have a piecg of something fall off, then
you could --

Is it likely that a tank car would -- the weight of
the tank car would be off 140,060 pounds from what
the waybill said?

I wouldn't expect that to be the case.

I didn’'t really often weigh them or anything
or even make note of that one way or the other.

Do you know who the yardmaster was du:ing the time
you were there between 1966 and 19697
There wefe several of them: Joe Mayo, Dave

Garman ---

Is Joe Mayo still in the Elkhart area?
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Yes.
Is he employed by Conrail?
I think he's retired. I saw him not long égo.
George Garman?
David Garman.
Is he in the Elkhart aréa?
I don't know if he still is or not.

Art Froelich. And that was like
F-r-o-efl—i-c-h or something like that.
Does he still work for.Conrail?
I don't know.
Do you know if he's in the Elkhart area?
I don't know.

Any others?

"I used to see him around once in a while.

There was a trainmaster by the name of

Andresen, I think. A—n-d—r-e-sie-n, something like

"that. I think it was Bill Andresen, but I'm not

sure.
Does he work for Conrail.now?
I don't know.

And I don't know who was on duty that night.
And there may have beén other yérdmasters or
trainmasters. I wouldn't.be surprised.

Going back again to the vardmaster speaking over
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the léudspeaker, would that be unusual that he
would kind of make an announcement that there was
an accident on a certain track like this; or is
that within the y;rdmaster's_duties to.do something
like that?
I wouldﬁ't call it duties. But there was --
anything that might be céhsidered of interest, if
he had.the_time,.he might pass that along.

I mean one of my - aside from this incident,
one of my former neighborS'who_also worked, for a

short time, on the railroad, went out one night and

caused injury to another person. And we got the.
word from the yardmaster, "Hey, did you hear
about . . ."

So the yardmaster was sort of a self-appointed
journalist of sorts?
He told us what he knew we'd want to know, just

1ike_we would have told-him.

.Okay. What about spill reports; were there any

spill reports that you know of?

I don't kﬁOW'anything about.that sort of thing.
Accident reports? -

That either. Because,.actually, our main thing
was to deal with the cards and the waybills and

to --
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Who would know aboui a spill réport if.there was
one?
I would think, ultimately, the terminal
superintendeﬁt if not the trainmastérs or someone
along that,line.

I would expect the terminal superintendent.to
know anything of any importance that was going on

in the vyard.

'You_may have answered this already, but who was the

terminal superintendent between 1966 and 19697

I don't know.

Have you ever heard of another car jumping the

trécks.and having a coupling punctﬁre it?

No, never.

Butlyou have heard of cars jumping the track, as
you testified earlier?

Oh, ves.

After the car was punctured, how long did it stay
in tﬁe tracklor the yard; do you know?

No, I don't. 1I'm thinking that it was probably
there for, you know, one to three-weekg or
somewhere in that time fréme. It was there for a
while.

Where would it Qo? Is there a car repair shop that:

it would have gone to to be welded?
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Yes. And that would be No. 6 on the diagram
(indicating).
No. 6, which --
Not necessarily to be welded. But it would go to
the car shop for them to déal with it.

If there would be -- I would expect that that

‘would be the location of where any remaining

contents wbuld have been pumped out of.it and where
it would be checked over to see if it was-okay'to
move back to -- and I don't know if those companies
had their own car shops or.if they would have a
contract with some railroad to repair their cars or
what.

Do you.remember who was working in the car shop at
that time?

No.

And you say it was there for about a week?

Well, I'm thinking that it was there for one to
three weeks. It was there for a'period of time.

It didn't leave within a day or two; I do know
that.

How do you know that?

Because it kept coming acrdss the hump. 8So I saw
it humped several tiﬁes.

So the practice, then, is to, if the Jar is in the
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way, they‘d had io rehump it ﬁo get it 6ut of the
way of other --
Now, you might have a string of 20 cars that had
bne thing or another wrong with them down at the
car shop area. And so maybe they'd fix this car;
that was simple enough. And we got this one.done
and so on.

This one off to the side maybe had more major
stuff. And now they.put that in with the rest,
take them back up té the hill or the hump, send.
them across..

Ahd.the ones that were ready to go, they put
them to the apprdpriate track based upon their
déstination;

And yet those that are still in need of
répair were not fit for travel, send them back to
the car shops.
Was the hole in this car that we're talking about
punched in or 6ut; do you remember?
It was -- I'1l1 just say I don't know.

I -- it waé consistent with what I -- I had

no reason to believe it was punched out. What I

saw was consistent with what I'd heard about

something puncturing it, going from out and going

in.
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When cars are humped and there's a line of.cars on
the track - right?
Uh-huh.
-- and a new car is coming down the hump, and it's
approaching the line of cars, is that line of -
cars -- those are all coupled together; is that
right?
Some of them couple aufomatically as they arrive
in and make contact with the caf that's already
there.

Some of them -- say, if both. knuckles on
the cars are in a closed position, they'll just
hiti And they'll.neéd to be coupled up at a.later
point. | |

But if -- I don't know if you need one or

both knuckles to be opened for when they'hit for

them to couple up. But if they're both closed{
they won't -

Are there ever empty cars that are humped in line
with full cars?

Qh, vyes. Just as muéh as the --

S0 some cars are not coupled and.are not full?
Right.

So it's possible, then, that a full tanker car

would collide with an empty uncoupled car?
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Uh-huh.
How much speed do these cafs usually havé as
they're being humped? I realize that depends on

the weight of the cars.

Yes. And yet I don't know -- all I know is, it

was my understanding that, with the computer system

-of that day, the whole idea was that, all things

being considered, the car would arrive at its
point on the track and come into contact with aﬁy
éar on the track with no greater than two miles an
hour..
And that's so that what?
No damége to the contents and so on.
You may have answered this already, but I don't
remember . Wwhy did you look at the waybill on this
damaged car? .
Well, I looked at the waybill -- this is something
we haven't discussed before.

I looked at the waybill because the guy that
I worked with told me that I missed some héavy'
cérs; And I said, "What?"

‘Well, I'm a detail-oriented person, and I
don't miss thfee of anything. And there were three
heavy cars in a row, okay? And heavy was

considered anything over 200,000 pounds. And
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that's why we mention in here the 200,000 pounds.

He said; "Oh, yeah. Look."

So I went out to the bill'rack and I looked,
and'those_cars were marked hea;y. In other wofds,
the classification clerk was telling me that he
had marked heavy on his cars and that I hdd missed
it.

No, I did not. I.didn’t pursue that; never
made a thing out of it. Becquse after this
incident, I'm ﬁnaware of any hearings_or'anybody’s

being on the line for disciplinary'action or

.anything like that. 8o I didn't make a big deal

out of it.
Had he tried to stick me with that, I would
have pursued it.

I see.

In any case, what he should have done was marked

Streator Santa Fe, 69, heavy. Or if Stre;tor_Santa
Fe was already printed on the waybill, he would
commonly draw é line out with 69 heavy.

It was not unusual for the person in my
positioh,‘or'at 1eést for me, to be preparing the
hump list and to turn_it over, see that a car was
heavy and it had not been marked heavy. But I

would not miss three heavies.
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I'm looking right at the thing to begin with
to know what to keypunch. I would not miss ihree
heavies. I did not miss three heavies.

It's my contention that he, ﬁpon knowing that
this thing had-taken place, retrieved those
waybills, added HVY to them, and then when we were
talking about it later, "Oh, yeah. You ﬁissed some
heavies.” 1I didn't miss anything.

And s0 -- because heavf would have been then
marked on that switch list. And then the switchmén
were not to cﬁt them.loose at the top of the hill.
Buttthey.were to allow the.cars still connected to
the main line of cars to go over the hill until
they réached the master retarder, at which time
they'd stop, uncouple, and let the cér go-down from
there.

Because they had found, apparently, that --
it's.my understanding that if they come'ldose at
the top and let them go through, if they weighed
that much, that the master retarder could not
handle it in every case. And so they were at risk
of the car not being slowed to the desired:speed,
okay?

So thesé cars weren't marked heavy. And,

again, it's my contention that he didn't mark them
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heavy until after the fact.

And, again, when it comes to switching cars,
they would_switch --'normally, i1f you had, say, a
string of Rock Islands, well, you switch them two
at a time, okay?

Here we had three Streator Santa Fes, so my
guess is that they switched either two and then one
or one and then two.

I doubt very much that they cut them off
separately because it was less time. You know, it

was good business. I mean it was good procedure, I

agree with it, that you would normally send two

cars at a ;ime if you could.

And so, of course, if they would have been
marked heavy on the list, they wouldn't have been
cut loose except froﬁ the master retarder. .

So the moét-I ever heard out of that was when
my supervisor asked, "Hey, what happehed the other
night?"

And I said, "What do you mean what happeﬁed?"
And I gave him a bit of a smile. Because he knew
and 1 knéw what he was talking about.

And so, "You know whaf I'm talking about,"
and I just (indicating), you know, didn't really

answer him. And I just didn't hear anymore after
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that.

But it was your understanding that he was talking

about the carbon tetrachloride tanker that had

ruptured?
Oh, yveah. Right. Because of this incident.

And, of course, the reason he was mentioning
it to me was because he knew that that car weighed
over 200,000 pounds and it was not marked heavy on
the hump list.

And we didn't really get iﬁto thé particulars
because, you know, no need for me to start throwing
accusations around and start causing a ruckus
unless I needed to. And -- because I wasn't being
accused_of aﬁything.

But yoﬁ thought that you may be accused of
something?

Oh, absolutely. This gﬁy set me ub. You know, he
was covering his trécks in a hurry.

And so that is why I paid particular
attention to these cars. I weighed that car after
the fact.

I kept all that_stuff until about a year
before this stuff came up in the paper where they
put out this plea. I had_weigh slips, car numbers,

the whole bit.
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So you Kkept these things up until a year --
I'm a pack rat. I Kkeeps things. ‘I've got stuff
from my high school days and all this and that.

I have a check from‘the railroéd for 15
cents becéuse I thought it was so ridiculous that
they cut it. I never cashed it;.I saved it.j I
still have it.

So I had this stuff. Nothing more ever
came of it, and I forgot about it; and it was
stuffed in a box. And I was.gqing through some
stuff, I don't know, probably about six, seven
vears ago, and thought, I don't need this, and
threw it out.

So - but tﬁat's the reason why I looked at
the waybill; which I hédn't really been
specifically asked before.
So this incident has a lot_more meaning to &ou
than --
Oh, yeah.
-- a possible accident out there?
Yeah. And So---

MR. CUNNINGHAM: Wait a minute.
Is there a question before the
witness?

I mean I don't mind listening,
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but I think it helps to get focused a
littlelbit. .I;m not being critical;
I'm just saying let's get a questibn
and an answer.
MR. JAfFE: I think we're
listening to his description of why
he looked at the waybill.
‘MR. CUNNINGHAM: I kﬁow. But 1
think he's answered a number of other
things along with it, so let's --
it's not your fault. Let's just go
ahead and get it over with.
And, believe me, if I feit any guiit about any of
this -- and I don't - if I would have called fhe
EPA at all, it definitely would have been
anonymously, as they had offered.
But I didn't hesitate to give my name because

I've got no problem with what I did here.

BY MR. LINDLAND:

Q

You referred to a letter that was sent by your
company to the company thét owned the tanker --
Right.

-- and you referred to the beveling of the wheels.
Right.

Could you just detail what beveling is on these
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wheels?
MR. CUNNINGHAM: I think that's
been asked and énswered, hasn't it?

A As far as what beveling is, 1 --

BY MR. LINDLAND:

Q What do you mean by --

MR. CUNNINGHAM: I think we are
getting into repetition.

MR. JAFFE: I don't think so.

MR. LINDLAND: I don't remember --.
I remember a question about whether
the wheels are retarded, but I don't
remember --

MR. CUNNINGHAM! I'm not trying
to cut you short, but I remember the
good Mr. Lambert asked him some
qheétions about that 55 well.

MR. LAMBERT: I don‘t.remember
asking him that particular question.

A My perception of what beveling is about is, you
know, is that I really don't kn&w{ other.than I
know that the retarders would squeeze those
wheels. But how that works exactly, i don't know
what, you know, exact -- how the bevgling affects

that.
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I just assumed, to my way of thinking -- this
is in response to this incident, and so that's why
1 agree that tﬁat was --

BY MR. LINDLAND:

Q Why did you look at the letter? I mean was that
part of your job or does this kind of relate to
your.general concern for this incident?.

A No. The letter was just simply lying out on a:desk
in the open, in a common area, where any employee
would be able to see it. So I saw that and read
Jit.

MR. LINDLAND: I have no further
gquestions.

MR. WOODSMALL: I have a couple
of questions, if I couldf

CROSS-EXAMINATION

BY MR. WOODSMALL:

Q Claude, I'm Jim wOodsmall.. I represent Elkhart
Office Machines.

You said you Qeighed the car after the
accident. Do you remember what it weighed after
the accidént?

A No, I don't.

Q What other action did you take after the accident?

A None.
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That was thé only one? Okay;

Is there a waybill for empty cars?
Either a paper ohe or in the form of an IBM card at
thét time. So you éould have the form -- instead
of'the contents being there, it would just say
empty. |

On the other hand, instead of somebody
sending g'sheet of paper through like that, it may
just be the IﬁM card that we used to be.familiar
with. |
You mentioned a trainmaster by the name of Bill
Andresen; do you know where he lives?
No.
What about J§e Mayo; could you please spell Mayo?
M-a-y-o. |
Do vou know where he livesg?

If vyou'll look in the phone book, check Rebecca

Drive. I don't know why, but that sticks in_my

mind.
Actually, I just.recently threw awvay his'

business card. He gave it to me. He has a booth

- or something in one of the Nappanee antique malls I

think.
In Nappanee, Indiana?

Right.
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And I saw him, I think, at Concord Mall during one
of the exhibits there. 1 saw him somewhere.
The map that is attached to Brewton Exhibit No. 1
refers to a “"cleanout track" as item No. 5.

Cduld you tell me what a cleanout track is?
I don't know what that is.
Okay. Just below the No. S and a little bit to the
right, there's some markings in the whité area. Do
you.- know what that is?
No.
Other than.the grain spills and this one'spill of
carbon tetrachloride, are there anf other spills
that you're aware of of any substances?
No.
Do you recall the names of any other persons that
you worked with at the yard at thié time, other
than those that you've'given us today?
Peopie -=- just the names?
Yes.
A number of them I would:know._
Can you give me those names-anq if you know their_
address or if they're alive?
Virgil Hoese, H-o-e-s-e. He still worké there.
Frank Lennox.

Spell Lennox.
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L-e-n-n-o0-xXx. He lives in Michigan, I believe.

Does he still work at Conrail?

Last I knew he still did.

Where in Michigan does he 1i?e, if you know?

I don't knoQ.

Around Union or one of those close-in towns?
Right. |

Okay.

Let's see. There was Harold Deschene, but hé's'
really ill, véry ill. You shbhldn't contact
him. And he worked -- he wouldn't héve been
working during those hours.

In fact, 1 don;t even know what hours
thesé other.people'would_have been working at
the time.

There was somebody named‘Rogers, last name
Rogers. I can't think of his true first name.
Emerson Emmons.

Emmons?
E-m-m-o-n-s.
Does he live in Elkhart?
He's retired. He's in Michigan.
I-think Rogers is retired.
Bob Sheler, I'think,.is_ohe guy's name. He's

retired.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

82

Spell the last namé, please;
Some of the guys may not even be alive aﬁymore.
Spell Sheler;
S-h-e-l-e-r, 1 think..
Yqu sald he's retired?
He should be, long  ago. Dwayne Stuck.
S-t-u-c-k? |
fes. Lowell Stuck, Leon Stuck; they're all
brothers.
They still work at Conrail; do you know?
I think they're all retired.
They live in Elkhart?
Union or in that area.

Let's'see. .Jerrold Bushong, Jerry Bushong.
How do you spell the last name?
B-u-s~h-o-n-g.
Does he 1live in Elkhart? -
Last I knew, but I doﬁ‘t know where.
Does he still work.at Conrail?
I don't know. The only one I really know still
works at Conrail is Virgil Hoese. I see him every
once in a while.

Let's see. Oh, yeah; My former
brother-in-law, Jim Gunn, G-u-n-n. He still.works

there.
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I can't think of any others right offhand.
(Recess taken.)
Claude, what happened to the spilled carbon
tetrachloride?

I don't know.

"You don't know if there was any cleanup or

anything else?

No, I don't Kknow.

Did you see the carbon tetrachloride on the
ground?

No. I waé never at the location where this spill .
occurred.

Qhen you saw the tank car with the hole in it,
could you tell if there was any of the contents
left in the tank car?

I couldn't tell.

Tell us a little bit about waybills. What happens
to the waybill when the car gets to its
destination?

My answer.is I don't know. "But I would think

that it would go to the freight office. But I
don'f know.

Do you know if those waybills are retained?

I don't know.

MR. WOODSMALL: Okay. That's
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all I have.
MR. CUNNINGHAM&_ I have a few
more qﬁestions, Claude, if you d;n't'
mind. |

REDIRECT EXAMINATION

BY MR. CUNNINGHAM:

Q

With regard to the alleged collision between two
tank cars; again, you did not observe any such
collision?

Right. And I don't know if it was between two tank

. cars or --

Right.
ke with a tank car and another’car.
And I think &oq indicated that this coupling
invoived a good bit of noise in the yafd; is thét
right?

when the cars would be coupled, there would
be, as we‘re'all familiar with, a good bit of poise
involved.
Yes.
The night that you're talking about, was tﬁere any
noise of an extraordinary nature so as to call your
attention to an event such as this?
No. I don't recall hearing anything, and wouldn't

have from my location.
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And that would have, in all likelihood, been a.
significant enough sound for you to hear it?

Not from my location. If someone were outdoors,
they may have.

Okay. With regard to the reporting of such
incidents, a spill of carbon tetrachloride would
have ordinarily been turned in, I think you said,

in those days, té either the train yard

85

superintendent or someone in that capacity; is that

right?

" With there being any type of an accident, well,
'then the vardmasters and trainmasters would have

become aware of it. And what they would have done

with it, I don't know.

In this particular case, of your own personal

- knowledge, do you know whether or not any written

or verbal report was made to either of those type'

of officials?

I don't know that there was anYthing wfitten;

Do you knoQ whether or not the police or fire

departmenﬁ were notified of any such incident?
Noi to my.knowledge.

And were you advised that the police and fire

department had ever been notified by anyone

else?
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A No.
Q Did you ever see a report done by the police or

fire department regarding the spill?

A No.

'Q You're familiar with the chemical compound carbon
tetrachloride?

A Not really. I asked someone at the tiﬁe, you know,

"What is that used for? What is that stuff?" And
they said it was used in dry cleaning. But that's

the only thing I knew about it.

Q Were you aware of the flammability of such a
substance?
A No.

Q But, to your knowledge, no fire department ever

responded to such a call --

A I don't know if --

Q -- to the yard that night?

A I don't recall them afriving. They could have been
there without my knowledge fbr that matter, but I
don't know if they were called or not.

Q And usually the fire department would keep a reéord
of that, would they?

MR. LINDLAND: Objection.

BY MR. CUNNINGHAM:

Q Based on your knowledge as a police officer?
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Nowadays -- and I would think back theh, they would
have a record of it. I don't know that they would
keep it to this day. |
In other words, if there's a fire or police call,
usually the police or fire departmeﬁt keeps a

record of a call, don't they?

Right.

And your best fecollection of when it occurred was

1969; is that right?

I'd say '66 to '69. But I'd start in '69 and work

backwards if I were looking for it? |

Do you know if there were any newspaper accpuhts of
this?

I don't recal} any;

And I think, in answer to the Elkhart Office

Machines Attorney, you did not go to the 5cene of

_any such spill, and so you didn't see whether or

not anything actually occurred?

No. d

Again, most of the information here today has

not been within your personal knowledge, but
rather what you heard from someone else; is that
right?

MR. LAMBERT:. I object to the

"most of" characterization.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

88

MR. CUNNINGHAM: Well, we'll
get --

MR. LAMBERT: The record will
reflect Qhét is and what isn't.

MR. CUNNINGHAM: Mr. Lambert,
we'll get to th;t.

‘MR. LAMBERT: All right.

BY MR. CUNNINGHAM:

Q  The only'ﬁhing that, as I understand your.
testimony, you knew about was the'observation you
made of one tank car with a hole in it; isn't that
right?

"MR. LINDLAND: That's asked and
answered.

BY MR. CUNNINGEAM:

Q Is that right?

MR. LAMBERT: Objection.

MR. CUNNINGHAM: He can answer
the question; you can object to it.

MR..LAMBERT: I object to it
becausé it's leading. I object to it
because it's a mischaracterization of
his testimony.

. You can aﬁswer it.

A I saw the hole in the tank car. I saw the waybill
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The yaybill indicated that there was an
excess of 200,000 pounds in it. And I weighed the
tank car after seeing the hole in it, and it

weighed less than 100,000 pounds.

BY MR. CUNNINGHAM:

Q

Other than those two things, was there anything of
your own personal knowledge that you can state here
today?
Not in regards to -- not in regards to this.
Okay. With regard to waybills, you indicated, 1
believe, that they're not always accurate; 1is that
correct? |
I think thaf's a safe assumption.
There are errors that do occur; is that right?
Uh-huh.
And you rely on those waybills, do you not?
Right. My job was to correct what was more often
incorrect, and that woulﬁ be the IBM card.
Sometimeé there would be a shipment, say, of

lumber that was already in transit. And the broker
would thén sell that shipment which was already en
routé, as I recall.

" And then we would be notified and could

change the car to show -- or the information to

B
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show where it was truly going.
So that whether or not there was, in fact,.carbon
tetrachloride in that pank'car thét,you observed
with.a hole in it, you cannot say?
I can't say.
Thé only thing you can say is fhat a_waybill.had
such information on it relafed to that tank car; is
that what you're saying?
Yes. |
But, as far as your own pérsonal knowledge, you
cannot so state.what was in that tank car; is.that

right?

-True.

Now, the letter that you refer to in answer to.
some of the ques;ions here in your affidavit,‘ybu
have said that was a letter from Conrail, didnﬂt
you?

Right. Getting it all mixed'up as- far as when
Conrail came into the picture insteéd of Peﬁn
Central.

But that was on the statement?

Right, it was.

Do you have é cdpy of that letter?

A copy of which letter?

The letter that was written regarding the beveling
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of the wheels.
No, I don't.
Did you keep-a,ébpy of it?
No, I didn't. |
Did it have anything to do with a claim by the
owner of the cargo with reéard to insurance? Do
you know or --
It - as I recall, it was a short letter and didn't
get into anything other than, you know,
recommending that they change the beveling of the
wheels.

And I made the connection myself, whether

it's correct or not, tﬁat it was as a result of
this incident.
Do you know whether there was any adjuster,
insurance investigator,:fhat investigated on behalf.'
of the cargo owner afterwards?
I don't kﬁow.
Did you ever taik to anybody about that?
No. |
There were some questions about accidents in the
yard. Aﬁd I think you said they were few and far
between; is that correct? |

Yeah. It's -- well, to my way of thinking, they

were -- we didn't have them eﬁery day and not
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necessarily every week. And seldom was there
SOmethihg'major.

Let's go back just a minute to the waybills for a
minute.

Again, you would look basicélly at
information that was on a waybill with regard to
cargo and the weight and the destination of the
cargo; 1isn't that right?2
Right.

And whether or not, for example, this or that car
contained the kind of cargo that was indicated on
the waybill, ydu took that on faith, not on your
personal obéervation; isn't that right?
That's-corfect. |

I mean you had to do that, with the sheer volume;
isn't that right, Claude?'

True.

That would be true with the weight and Qith fegard
to designation; isn't that rigﬁt?

Yes.

And you did this without verifying it because-there
was just too many going -- too much.going throﬁgh
the yard to be able to personélly go out and
observe --

And there was no desire to do so anvhow.
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MR. LINDLAND: Objection,

leading.

BY MR. CUNNINGHAM:

0

Now, the US Attorney asked you a question about
after the car was punctured, you observed this and
that. I can't remember the'éXact complete
question.

But, with respect to the "after the car was

punctured," you don't know whether it was
punctured, do you yourself? I think you've --

As far as direct witnessihg?

Personal knowledge.

I didn't watch_it happen.

This was someone else's theory that was passed on
to you; is that a fair statement?

I was told.that's_the tank car.

Thé US Attorney asked you about a statement thatlI.

took from you; do you recall that?

Yes.

' That statement was taken with this particular court

reporter present; is that right?

Yes.

And were the answers that you.gavé there any
different than they are today?

I don't know of any differences. The questions
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the same. |
Okay. Did I give you a copy of that?
Yes, you did.
Did I give you an opportunity_fo change that?_
Yes.
In any way you wanted to?
Yes.
And that was a sworn statement, was it not?
Yes.
Under oath?
Yes.
MR. CUNNINGHAM: Thank you.
That's.all the questions I have.

RECROSS-EXAMINATION

BY MR. LAMBERT:

Q

We have not seen the statement Mr. Cunningham
took.

_Do you recall whether he asked you about
whether you saw a waybill of not?

Not specifically.

94

But I -- there was discussion about waybills,

so I'm sure that I brought it out that I looked at
the waybill.

MR. CUNNINGHAM: Do you have
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a copy of that statement?

THE WITNESS: At home.

MR. CUNNINGHAM: .Do you have --

THE WITNESS: Or at my office,
rather.

- MR. CUNNINGHAM: Do you have
any objection to ining that as part
of this record?

THE WITNESS: No, it's fine
with me.

BY MR. LAMBERT:
Q bo yvyou have it here'today?
A I don't have mine.

MR. CUNNINGHAM: I want you ﬁo
give yours.

THE WITNESS: Oh, okay.

MR. LAMBERT: Can we have yours?

MR. CUNNINGHAM: No.

MR. JAFFE: I'd like to request
yours. 1I'd like to do it here,
formally, on the record. 1I'd like to
request it.

MR. CUNNINGHAM: Well --

MR. LAMBERT: I think his

position is that we can't have it.

95
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MR. CUNNINGHAM: That's‘rightT

MR. LINDLAND: Are there notes
on it or something?

N

MR. CUNNINGHAM: No.

MR. LINDLAND: Is it identical
to the one that --

MR. CUNNINGHAM: Here's what
I'm offering: I'm saying it's his
property; I gave it to him.

If he wants to give it.to you,
fine. I have no objection. This is
work product.

'MR. JAFFE: Your ground is work
product?

MR. CUNNINGHAM: Yes.. But
havipg'given that to hih, if he wishes
to give it to you, fine. I have no
objectién.

MR. JAFFE: You don't believe

that, by-giving it to him, you've -

that the work product privilege has

been waived?
MR. CUNNINGHAM: 1I'm not going
to debate with you today, Peter. If

you want his copy and he wants to

96
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give it to you, fine.

BY MR. LAMBERT:

Q

I just have a couple mofe questions.

Mr. Cunningham called your'attention to the
fact that the affidavit which you_gavé to the EPA
referred to seeing a letter to Cénrail, to the tank
car company.

Right.
Is it.correct that you have ne#ér beén_employed by
Conrail?
Right. ?ouisay they came into being in 1976?
Right.
Okay. Right.
wWho wéré you employed with at the time of the
incident that's referred.td in Paragrabh 5?
It would have been Penn Central. I hired out
with New York Central, and then it became Penn
Central.
Did you'mean, in Paragraph 5, to refer to your
employer where it says "letter from ConRail"?
Yes. |

MR. LAMBERT: I héve no further

questions.
MR. CUNNINGHAM: I have nothiﬁg

further.
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MR. WOODSMALL: I have nothing.
"MR. CUNNINGHAM: We'd.like
siénature on tﬁis;
(Depésition concluded and witness

excused at 4:10 p.m.)

X * X

CLAUDE BREWTON
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SUBSCRIBED AND SWORN TO before me this

day of '

1992.

Notary Public, State of Indiana
County of Residence:

Commission Expires:
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CERTIFICATE

I, Annette S. Hyndman, Notary Public in and
for the County of Elkhart and State of Indiana, heréby
certify there appeared before me on SEPTEMBER 3, 1992,
CLAUDE BREWTON, who was previoﬁsly duly'sworn to |
testify the truth, the whole truth, and nothing but the
truth to questions propounded at the taking of tﬁe
foregoing deposition in a cause now pending and
undetermined in said éourt.

I further certify that I-then and there reportedlin
maéhine shorthand the proceedings at the said time and
place; that the proceedings were then traﬁscribed from my

original shorthand notes; and that the foregoing

- typewritten transcript is a true and correct record

thereof.
IN WITNESS WHEREOF I have hereunto set my hand and

affixed my notarial seal this day of

A.D., 1993.
Annette S§S. Hyndman
Notary Public, State of Indiana

Residence: Elkhart County
My Commission Expires: 9-23-94
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